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SENATE RECORD VOTE ANALYSIS
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1st Session Vote No. 367 Page S-14664 Temp. Record

BANKRUPTCY REFORM/Fraud Limits for Debtors Under the Median Income

SUBJECT: Bankruptcy Reform Act of 1999 . . . S. 625. Grassley motion to table the Moynihan amendment No. 2663.

ACTION: MOTION TO TABLE AGREED TO, 55-42 

SYNOPSIS: As reported, S. 625, will enact reforms to prevent creditors who have the means of paying their debts from unjustly
filing for bankruptcy, will enact reforms to protect consumers from unfair credit practices, and will enact business

bankruptcy reforms. The bill is similar to the bipartisan bill considered last session (see 105th Congress, 2nd session, vote No. 313).
The Moynihan amendment would provide that the new restrictions on running up debt immediately before declaring

bankruptcy would only apply to bankrupts who had incomes above the national median income, which is currently $49,000 per year.
(The bill will provide that consumer debts owed to a single creditor aggregating more than $250 for luxury goods or services
purchased within 90 days before declaring bankruptcy will be presumed to be nondischargeable. Cash advances that are extensions
of credit under an open-end credit plan aggregating more than $750 to all creditors within 70 days of declaring bankruptcy will also
be presumed to be nondischargeable.) For bankrupts with incomes below the national median the Moynihan amendment would set
a limit of $1,075: for consumer debts owed to a single creditor incurred within 60 days of declaring bankruptcy; and for cash
advances to all creditors incurred within 60 days of declaring bankruptcy (these limits are the same limits as are in current law). 

Debate was limited by unanimous consent. After debate, Senator Grassley moved to table the Moynihan amendment. Generally,
those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoring the motion to table contended:

An increasingly common, fraudulent practice of people who know they are about to go into bankruptcy is to run up large credit
card debts by buying luxury items or just by getting cash advances, and then having those debts erased as soon as they go into
bankruptcy. Currently, people who borrow more than $1,075 right before bankruptcy or who go on credit card spending sprees for
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more than that amount are presumed to be engaging in fraud and must be able to justify their actions in bankruptcy court or those
debts are nondischargeable. This bill will lower the limits to $250 for each credit card and to $750 for cash borrowing. We think
that these limits are very reasonable. Under this bill, it will still be possible for someone to charge $249-worth of caviar on a credit
card minutes before declaring bankruptcy, and that debt will be erased. Only if the bill goes over $250 will a debtor have to justify
the purchase in order to be able to get the debt discharged. Our colleagues think we are being unreasonable for debtors who have
incomes below the national average. They think that such debtors should be allowed to run up to $1,075 bills for each creditor.
Under the Moynihan amendment, if someone under the national median income wanted to buy a $1,000 pair of Gucci loafers the
day before declaring bankruptcy, that purchase would not be presumed to be a luxury purchase. Only if the person had an income
above the national median income would such a purchase be presumed nondischargeable. We strongly oppose creating this weak
double standard for bankrupts below the national median income. They should not be allowed to get away with fraud any more than
other Americans should. We therefore support the motion to table.

Those opposing the motion to table contended:

The Moynihan amendment would let low-income debtors borrow more than high-income debtors shortly before they declare
bankruptcy. Those higher limits are justified for three reasons. First, low-income debtors are less likely to make unjustified
purchases because they are much more likely than higher income debtors to have to use all of their income and all of their credit
limits just to try to make ends meet. The abuses that are occurring are primarily by disreputable high-income people who are using
bankruptcy as a financial planning tool. Second, higher limits are justified because low-income people have a much more limited
ability to defend themselves in court. They cannot come up with the few hundred dollars they need up-front to get the legal help
they need. Under this bill, their credit purchases over $250 may well be for necessary expenses, but they will not as a practical matter
be able to prove to the court that they are not fraudulent purchases; high-income debtors who incur similar debt will have lawyers
who will make their cases for them. Third, and relatedly, low-income debtors are much more susceptible to illegal pressure by
creditors to sign reaffirmation agreements. The lower limits in this bill will only increase that illegal pressure. Thus, this bill's
proposed limits on credit card debt are unnecessary and punitive for low-income debtors. The Moynihan amendment would raise
those limits. We urge our colleagues to support this amendment.


